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police officers. lack of

familiarity with Alcotest

equipment, particularly
the readings, is a concern when
the Crown is relying solely on
the officer’s opinion with respect
to providing an appropriate
breath. sample, ruled the
Superior Court.

In figding |GGG -o
guilty of refusing to provide a
breath. sample, Justice Gary
Hearn wrote: “Not only does
[the officer] have difficulty with
the meanings for various réad-
ings on the machine, he also
indicates that although in his
opinion recently consumed alco-
hol and a failure to wait 15 min-
utes from the consumption of
same could ‘throw off the
machine, he is at a loss for words
as to how that may take place.”

Counsel for David
Costa of Costa Law Firm in
Toronto, said, “the whole mes-

sage here is police need to be

a:;mupr:tent in the machines they
are usiing if they are going to be
laying charges.

“He knows how to turn it on
and off, and I'm thinking ‘My
gosh, this guy’ liberty is at stake,
this guy’s licence is at stake, crim-
inal record, substantive fine, it’s
awful to think you have to go
through all these obstacles and at
the end of the day, there’s noth-

ing there to even move on.

“To think that the defence

didnt have to even address the
case i1s_remarkable,” he said.

was pulled over in
October 2003 by Const. Kevin
Driscoll, after the officer found
I d:iviog well above the
posted! speed limit. Driscoll testi-
fied that as he approached

B o detected a strong

odour of alcohol and noted his
eyes were glassy.

Driscoll read the demand for
a breath sample and demonstrat-
ed on the Alcotest machine how
to provide an adequate sample.

Accﬂrdini to the officer’s notes,

had blown into the

Fulu:e need to he mmpetent
with the machines they use in
order to make charges stick,
says David Costa.

device five times, each time regis-
tering an E” for error. After the
fifth attempt, Driscoll cautioned
_Pabuut the conse-
quences of continuing to refuse
to provide a breath sample.
Driscoll changed the mouth-

piece on the device and

Offlcer d|dn’t know how to use breath test machlne

_blt:w for thL ﬁ:smh

time, registering an “E” for efrror,
according to the officers ncotes.
He arrested amd a
search of his car up al cup
containing liquit:l that hadl an
alcoholic: beverage odour o it
and an open, partially full con-
tainer of beer.

At trial during cross-examina-
tion, Driscoll confirmed thait the
machine was displaying an “'E0”
after the six attempts, althoough
in his notes he had only wriltten
down “E.” When asked whiy he
didn’t cite an “E0” reading,, the
officer replied, “1 don' havrﬂ an
explanation for that.”

“It is notable that in exannina-
tion-in-chief, Const. Drisscoll
continued to refer to the readlings
as ‘E readings,” wrote Hecarn,
“This is consistent with his otes
and it was only in cross-exarmina-
tion and r:ply that he menticoned
that the reading was actuallly an
‘EO reading.’ This causes the
court concern whether or not his
MEmory was actuall}r m@;ﬂ‘ﬂi

or his recollection may not [be as
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good as he might have indicated
to the court.

“One would have thought
thar if it was an EO reading the
court would have heard about
it in chief or in the notes, but
certainly not for the first time
in  cross-examination,” ruled
Hearn.

Costa said the officer did not
test the second mouthpiece and
couldn’t determine what the var-
jous readings meant. He said
police officers should take their
task to heart and understand
their machine to avoid situations
like this one.

“He didn't know what an E2
means or an E3, he was just so
used to EO, but he didnt even
write that in his notes, just E. So
his notes were defective,” said
Costa. “They werent enough
and he didn't have the recollec-
tion to assist in the difference. It
was an unusual standoff it
appeared between the judge and
the Crown, where the judge is
effectively saying “Youve got
nothing here. What are you
doing?™”

He said it’s unfortunate when
officers are in a position to dis-
cern both objective and subjec-
tive elements, pursuant to the
Supreme Court of Canada deci-
sion in Nelles v. Ontario.

On occasion officers dont do
so and its expensive for the tax-
payers and arduous for the
accused to have a judge screen
and establish that an officer did-
nt know how to operate the
machine but claimed the accused
refused the test.

Hearn. cited 2002s R »
G, wivere ﬁlk‘ii‘iiftf‘ Ll
Pringle ruled that: “If the defen-
dant has attempted to blow, but
a sample is insufficient, there are
only two possibilities about
where the fault lies: either the
problem is with the defendant or
it is with the machine. . . . There
is no presumption that an
approved screening device will
function properly.

“Moreover, the machine is
one operated and owned by the
state and it is not an onerous
burden for the Crown to provide
some evidentiary foundation
upon which to infer that the
machine was working properly.”

Crown attorney Judith
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